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I. INTRODUCTION 

H.J.R. 1009 proposes a significant change to Art. II § 26 of the Oklahoma Constitution 

which guarantees the right to bear arms.  H.J.R. 1009 would force courts to use the “strict 

scrutiny” standard of review for laws affecting firearms and would thus make it significantly 

more difficult for the Legislature to promulgate public safety oriented laws concerning firearms.   

H.J.R. 1009 would: 

1. Shift control over firearms policy away from the legislature and towards courts; 

2. Provide additional tools for violent criminal defendants to challenge their arrests 

and convictions; 

3. Infringe on the property rights of business owners to control their own premises; 

4. Make it much more difficult to prevent firearms from being brought into a sports 

arena; 

5. Make it much more difficult to prevent firearms from being brought into a casino; 

6. Allow defendants with prior firearms convictions to possess firearms if those 

prior convictions are classified as a misdemeanor; and  

7. Make it much more difficult to prevent illegal aliens from possessing firearms. 

II. STRICT SCRUTINY STANDARD OF REVIEW 

A. STRICT SCRUTINY 

The strict scrutiny standard of review is very difficult to meet.  The strict scrutiny 

standard was described in the Harvard Law Review as “strict in theory but fatal in 

fact.” Gunther, The Supreme Court 1971 Term: A Model for Newer Equal Protection, 86 

Harv.L.Rev. 1, 8 (1972).  A leading constitutional law treatise says strict scrutiny is a “virtually 

insurmountable hurdle.” Antieau and Rich, Modern Constitutional Law (2
nd

 ed),  § 25.02.     
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When a court reviews a statute for constitutionality, there are three potential standards of 

review the court can use: (a) “rational basis,” (b) “intermediate scrutiny,” and (c) “strict 

scrutiny.”   

 “Rational basis” review allows the legislature’s statute to stand if there is a 

rational basis for the legislature’s decision.  Under “rational basis” review a court 

will uphold a law if there exists “any conceivable rational basis” for the 

Legislature’s decision making.  Citicorp Sav. & Trust Co. v. Banking Bd. of State 

of Okla., 1985 OK 63, ¶ 25, 704 P.2d 490, 497.  The significance of this is that 

under rational basis review, the court is required to be highly deferential to the 

legislature’s decisions on policy matters.  

 “[I]ntermediate scrutiny, requires the government to ‘demonstrate . . . that there 

is a reasonable fit between the challenged regulation and a substantial government 

objective.’”  Kolbe v. Hogan, 813 F.3d 160, 179 (4
th

 Cir. 2016), quoting United 

States v. Chester, 628 F.3d 673, 683 (4
th

 Cir. 2010.) 

 Strict scrutiny review of a statute requires that the government establish both 

“that it advances a compelling governmental interest . . . and is narrowly tailored 

to serve that interest.”  In re Initiative Petition No. 341, State Question No. 627, 

1990 OK 53, ¶ 4, 796 P.2d 267, 269, quoting Eu v. San Francisco County 

Democratic Central Comm., 489 U.S. 214, 222 (1989).   

“Narrowly drawn” means that the statute is not over inclusive – i.e. would prohibit 

conduct which is not necessary to address the compelling interest--, is not under inclusive, and is 

the least restrictive means of addressing the compelling interest at stake.  State ex rel. Okla. Bar 

Ass'n v. Porter, 1988 OK 114, ¶ 25, 766 P.2d 958, 968.  Thus, even if one assumes that the 

public safety rationale for firearms laws would meet the compelling state interest test, such a law 

would still be found unconstitutional if it is (a) over inclusive, (b) under inclusive or (c) if there 

could be some less restrictive method of addressing the issue. 

Moving to strict scrutiny will bring about a significant substantive change of Oklahoma 

law.  In fact, Oklahoma courts have almost uniformly struck down laws analyzed under strict 

scrutiny.  E.g. Okla. Broadcasters Ass’n v. O.T.C., 1990 OK 30, 789 P.2d 1312 (Invalidating a 

tax exemption under strict scrutiny analysis because it treated print media differently from 

broadcast media and the court found there was not a compelling reason for the differential 

treatment.); Dow Jones & Co., Inc. v. State ex rel. Okla. Tax Com’n, 1990 OK 6, 787 P.2d 843 

(same); Moses v. Hoebel, 1982 OK 26, ¶ 12, 646 P.2d 601, 605 (reversing, under strict scrutiny 

analysis, a trial court’s order that violated the right of access to the courts); Matter of 

Conservatorship of Goodman, 1988 OK CIV APP 16, ¶ 14, 766 P.2d 1010, 1013 (applying strict 

scrutiny to invalidate a statute allowing for the appointment of a conservator of the property of a 

mentally incompetent person based on advanced age or physical disability); Eddings v. State, 

1984 OK CR 79, ¶¶ 4-5, 688 P.2d 342, 347 (striking down state law offering greater protection 

to defendants sentenced to death by a jury than those sentenced to death by a court because the 

state had failed to offer a compelling justification for the distinction). 
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B. STRICT SCRUTINY IN FIREARMS CASES 

An example of the extreme results courts could hand down under strict scrutiny review is 

found in Gowder v. City of Chicago, 923 F.Supp.2d 1110 (N.D. Ill. 2012).  Mr. Gowder was 

convicted of unlawful use of a weapon.  Id. at 1113.  Thereafter he applied for weapons permit 

which was denied since a permit will not be issued to a person who has “been convicted of . . . an 

unlawful use of a weapon that is a firearm.”  Id. at 1113.  Applying the strict scrutiny test, id. at 

1124, the court found that the statute prohibiting Mr. Gowder from getting a license to carry a 

firearm was unconstitutional.  In particular the court noted that there was no particular evidence 

that a person whose previous firearms conviction was for a “nonviolent” misdemeanor is as 

dangerous as a person whose previous conviction was for a violent felon.  Id. at 1125.  Thus, 

what would seem to be a commonsense public safety provision that a person convicted of a 

firearms offense should not be licensed to carry a concealed firearm in Chicago was struck down. 

In recent years, the strict scrutiny standard has led to the invalidation of several additional 

public safety statutes.  See e.g.,  

1. Bateman v. Perdue, 881 F. Supp. 2d 709 (E.D.N.C. 2012). The statute provided 

that in areas where a state of emergency had been declared, a person could 

possess their own firearms on their own premises, but people could not sell or 

transport firearms into the area while it was under a state of emergency.  Applying 

strict scrutiny, id. at 715, the court found the statute to be unconstitutional.  “The 

problem here is that the emergency declaration statutes are not narrowly tailored 

to serve the government’s interest in public safety.  They do not target dangerous 

individuals or dangerous conduct.  Nor do they seek to impose reasonable time, 

place and manner restrictions by, for example, imposing a curfew to allow the 

exercise of Second Amendment rights during the circumscribed times.”  Id. at 

716.   

2. A court in Massachusetts struck down a firearms statute which allowed more 

firearms rights to U.S. citizens than non-citizens.  “The possibility that some 

resident aliens are unsuited to possess a handgun does not justify a wholesale 

ban.”  Fletcher v. Haas, 851 F. Supp. 2nd 287, 303 (D. Mass. 2012).  “Although 

Massachusetts has an interest in regulating firearms to prevent dangerous persons 

from obtaining firearms . . . , the statute here fails to distinguish between 

dangerous non-citizens and those non-citizens who would pose no particular 

threat if allowed to possess handguns.”  Id. at 303.  Although the court explained 

that the law would not pass even intermediate scrutiny, it illustrates that under 

strict scrutiny it would be very difficult for a state to justify laws designed to keep 

firearms out of the hands of even illegal aliens. 

3. In Louisiana, applying the strict scrutiny standard, a district court dismissed felon 

in possession charges against a defendant charged with murder and felon in 

possession because the district court found the felon in possession statute to be 

unconstitutional.  That particular case was reversed on appeal.  State v. Taylor, 

2014-KA-0209, Supreme Court of Louisiana (July 1, 2014).  It illustrates, 
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however, that results from courts under the strict scrutiny standard will be 

unpredictable. 

III. WHO BENEFITS FROM STRICT SCRUTINY? 

Criminal Defendants.  When courts apply strict scrutiny, criminal defendants routinely 

use that tool to attack the firearms statutes under which they are charged.  E.g. Taylor, supra; 

State v. Eberhardt, 2013-KA-2306, Supreme Court of Louisiana, (July 1, 2014); United Sates v. 

Chester, 628 F.3d 673 (4th Cir. 2010); United States v. Reese, 627 F.3d 792 (10th Cir. 2010); 

State v. Draughter, 130 So.3d 855 (La. 2013); State v. J.M. 2013-CK-1717, 2014 WL 340999 

(La. 1/28/2014). 

Non-Citizens.  Even without strict scrutiny, courts have been vigilant to protect the 

ability of legal aliens to possess firearms.   E.g. Fotoudis v. City of Honolulu, 54 F.Supp.3d 1136 

(D. Haw. 2014); Fletcher v. Haas, 851 F.Supp.2d 287, 303 (D. Mass. 2012) ("the statute here 

fails to distinguish between dangerous non-citizens and those non-citizens who would pose no 

particular threat if allowed to possess handguns)."  "The possibility that some resident aliens are 

unsuited to possess a handgun does not justify a wholesale ban."; Say v. Adams, 2008 WL 

718163 (W.D. Ky. 2008) ("A blanket prohibition discriminating against aliens is not precisely 

drawn to achieve the goal of facilitating firearms purchases when there exists a non-

discriminatory way to achieve the same goals.")  

IV. EFFECT OF H.J.R. 1009 ON OKLAHOMA LAW 

As demonstrated by these cases, there are several common-sense statutes which would be 

constitutionally suspect if H.J.R. 1009 became law.  For example: 

1. Sports Arenas and Casinos. The problem posed by strict scrutiny review is 

illustrated in SB 1057 which was signed by the Governor on April 7, 2016.  Among other things 

it provides that possession of handguns is not permitted in a sports arena or place where 

gambling is authorized, unless permitted by the owner.  SB 1057 (2016), amending 21 O.S. § 

1277(A)(4) and (5).  That provision could be unconstitutional under strict scrutiny review.  If a 

person can be allowed to carry in a handgun with permission of the owner, then banning 

handguns could be found not to serve a compelling state interest.  Also, if some sports arenas can 

have handguns, to ban handguns in other sports arenas could appear to be not narrowly drawn.   

2. Businesses and Churches.  The Business Owner’s Rights provided in 21 O.S. § 

1290.22 could also be found unconstitutional under strict scrutiny. That section allows business 

owners and churches to ban handguns on their property.  However, banning handguns could be 

found not to serve a compelling state interest if handguns are permitted in some businesses and 

churches.    Similarly because that section bans handguns in some but not all businesses and 

churches, it could appear not to be narrowly drawn.   

3. Illegal Aliens.  59 O.S. § 1750.5(H)(1) prohibits an illegal alien from being 

licensed as an Armed Security Guard or Armed Private Investigator.  This provision could be 

blocked under strict scrutiny pursuant to H.J.R. 1009.  Such a law could be found not to survive 



April 27, 2016 

Page 5 

strict scrutiny because it is not always the case that an illegal alien with a weapon is more 

dangerous than a U.S. Citizen or legal alien with a weapon.  Further, the law makes no 

distinction between dangerous illegal aliens and non-dangerous illegal aliens.     

4. Schools and Colleges.  Under current law, possession of a firearm is not allowed 

in schools or college campuses. 21 O.S. §§ 1277, § 1277(E), 1280.1.  Those laws would also be 

called into question by H.J.R. 1009.     

5. Misdemeanor Offenders.  Under current law, offenders convicted of misdemeanor 

drug offenses, 21 O.S. § 1290.10(5)(e), § 1290.11(A)(10)(e), or DUI offenses § 1290.11(A)(7) 

are not eligible for a concealed carry license.  Those statutes would not survive strict scrutiny 

review.  Gowder, supra. 

6. Removing Serial Numbers.  It is currently against the law to remove or obliterate 

the serial number of a firearm.  21 O.S. § 1550(B).  This statute would be subject to challenge if 

strict scrutiny is adopted. 

7. Buses.  It is against the law to board a bus with a concealed weapon.  21 O.S. § 

1903(D).  This statute would be subject to challenge if strict scrutiny is adopted. 

These are just examples.  The point is that under strict scrutiny review, many public safety acts 

passed by the Legislature concerning firearms which are currently on the books could become 

unconstitutional.  Further, the Legislature’s authority with respect to passing legislation in the 

future would be materially restricted in favor of decisions by courts. 

V. CONCLUSION 

If H.J.R. 1009 was enacted, it would make a significant change to the Oklahoma 

Constitution and Oklahoma law.  It would significantly restrict the Legislature’s policy making 

authority concerning firearms. 
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